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APPELLANTS' PETITION FOR A REHEARING.

To the Honorable William B. Gilbert, and to the Hon-

orable Frank H, Ritdkin, and to the Honorable

Frank S. Dietrich, Circttit Judges, of the United

States Circuit Court of Appeals for the Ninth

Circitit :

Plaintiffs respectfully ask a rehearing in this cause

for these reasons:

1. The surrounding facts as well as the acts and

admissions of the parties are necessary to a proper

construction of the contracts.



2. Defendants admit exhibits A and A-1 settled

all questions and litigation between the parties, in-

cludmg the dispute over the 4000 share certificate.

3. Therefore, the possibility of the existence of

other contracts should not be inferred, nor should

any presumptions be raised in favor of parties who

avoid a hearing on the merits and full disclosure of

all the facts.

4. No language or clauses in these contracts jus-

tifies the use of the 4000 share certificate in liquidat-

ing the company's assets. On the contrar}^, there are

four distinct and important provisions supporting

plaintiffs' claim that distribution of assets was in-

tended to be made on a total of 6000 shares.

5. This Court in its opinion omits to discuss or

set forth any of these provisions or to apply well

recognized rules used in the construction of contracts

generally.

6. Plaintiffs had no knowledge, actual or construc-

tive, of the May Murray judgment, and therefore

cannot be held to be guilty of laches.

POINT ONE.

A hearing on the merits and full disclosure of sur-

rounding facts and circumstances should be had in

construing these contracts of October 10, 1921.

To convince this Court that this should be done

and that this motion is not merely dilatory, we attach

to this petition, as exhibit A, a letter written one of

the plaintiffs imder date of January 25, 1926, by



Monidah Trust. The subject matter of this letter is

the liquidation of the company's assets, and a list of

stock holdings precisely as set forth and provided for

by exhibit A, totaling 6000 shares is added—except

that the widow's 3100 shares are not mentioned be-

cause she had received no loan,

It should be noted that James E. Murray's shares

are 250, just as provided for by exhibit A.

In no manner could the plaintiffs, or any other

person, gain the impression that James E. Murray

was the owner of 2250 shares in the company to be

used for liquidation purposes. And liquidation is the

subject matter of the entire letter, and it is signed by

Messrs. Brown and Linforth, the company's president

and vice-president.

POINT TWO.

The defendants admit that exhibits A and A-1

settled all the litigations including the disputed 4000

share certificate.

Defendants' counsel in a carefully prepared brief

to this Court states at page 10:

^^ Under the circimistances above mentioned
and for the purpose of avoiding litigation that

would be l)oth protracted and expensive, the vari-

ous interested pai'ties concluded to and did effect

a compromise of all pending and threatened liti-

gation affecting the estate of James A. Murray,
deceased, and its assets, the will of deceased, and
the stock of Monidah Trust.

^^This compromise is reflected by the execution
of four written instruments w^hich are attached



to iind made a part of appellants' second amended
coniijlaint.

'

'

i>ut this Court in its opinion says ''no such settle-

ment appears in any of the instrmnents referred to
in the complaint.''

As we understand the opinion—this means that the
use by defendants of the 4000 share certificate for
dividend purposes and its division equally between
the widow and James E. Murray is not provided for
in the agreements of October 10, 1921.

If this Court cannot find any provisions justifying
the course of action taken by defendants, surely plain-
tiffs should not be held to have had any notice of such
a course of action by defendants or to have consented
to it by the agreements, exhibits A and A-1.

POINT THREE.

And it is submitted no inference should be indulged
in by this Court that there may be some other agree-
ment dividing up the 4000 share certificate and per-
mitting its use in liquidating the company, for de-
fendants' counsel has expressly admitted to the con-
trary. And if there was such an agreement, plaintiffs
were not parties to it and certainly are not bound
bv it.

POINT FOUR.

There is no suitable wording or provision in the
contracts of October 10, 1921, permitting any use by



defendants of the 4000 share certificate excei)t for

control x:)urposes diirmg the five-year period. There-

upon it is stated that these shares shall be transferred

in such manner as to carry into effect *Hhe objects

and purposes of this agreement."

We do not think that this provision should be

entirely ignored by this Court.

For defendants' counsel has been unable to point

out anything in exhibits A and A-1 that by any stretch

of the imagination includes in their: ^^ objects and

purposes'' the

(1) division of the 4000 shares equally be-

tween the two defendants, and

(2) their use in liquidating the company.

We ask this Court to note that this same provision

also contains a requirement that the parties ^'execute

any and all papers and documents in regard thereto

that may be necessary" etc.

Of what use is this language if the parties regarded

the 4000 shares as in full force and existence for all

purposes.

On the contrary, there are several distinct and per-

fectly plain provisions of exhibits A and A-1 that are

exactly and accurately consistent with plaintiffs' con-

tention that a general liquidation and winding up of

the company was to be had on the basis of 6000 shares.

These provisions are:

a. By exhibit A the 6000 shares are allotted to the

different parties and no mention is made of the 4000

share certificate. Every party interested in any way

in the shares of the company is mentioned specifically.



By exhibit A-1 it is recited that the parties have

just defined ^Hheir interests in the capital stock of

Monidah Trust'' by agreement made a part hereof,

and that all parties desire to liquidate its assets. It

is then provided that after these 6000 shares are dis-

tributed in accordance with ^^said other agreement''

the assets ^' shall be divided amongst its then stock-

holders in the proportion in which they then own
stock."

b. The provisions for contribution to Mrs. T. J.

Murray are all on the theory that liquidation of the

company is to be had on the basis of 6000 shares.

Otherwise such contribution provisions are on their

face inequitable and unjust to the plaintiffs.

c. The clearly worded provision in exhibit A-1 for

pooling the 4000 share certificate for control purposes

contains not a single word indicating it is to be used

together with the 6000 shares on a distribution of the

company's assets.

d. There are very significant provisions (Record,

61, 63) requiring that all of the 6000 shares be de-

posited in escrow until the Flynn and Golden families

have received their cash settlements of $97,000.00 each.

We submit it is absurd that even the small stock-

holdings of plaintiffs 90 and 180 share portions should

be escrowed for this purpose and that no reference is

made to the 4000 share certificate or requirement that

it also be deposited to secure these payments.

How then can it be logically argued that the parties

intended to liquidate the company by also using the

4000 share certificate for that purpose?



Mr. Theodore Roche represented Mrs. Flynn, in

this settlement she made for $97,000.00. (Record,

40, 67.)

We would like to hear Mr. Roche's explanation in

writing, why he as attorney for Mrs. Flynn was will-

ing to have only the 6000 shares deposited as security

for her $97,000.00 and not also the other 4000 shares

—if it was the intention of the parties to distribute

the company's assets on the basis of the entire 10,000

shares.

We cannot believe that due weight was given these

provisions since they were not discussed or summed

up by the Court in its opinion at all.

We beg to remind the Court that it is admitted that

the 4000 shares were divided up outside the contracts,

one-half to James E. Murray and the other half to

the widow.

There is no reason for this act since neither

one of them obtained any advantage over the other,

unless it was that they desired to harm or take away

something from the absent third party, who upon

every principle ever announced by any Court stood in

a confidential relationship to them.

We earnestly submit it is a great injustice to plain-

tiffs for this Court to decide the construction of these

contracts without knowing the real facts and especial-

ly whether defendants decided on this course of action

as to the 4000 shares before or after the contracts of

October 10, 1921, were executed.
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In passing, we might state that this Court was in

error in stating in its opinion that there are 12 shares

*^not mentioned in the agreement.''

Exhibit A (Record, 31) recites that 5988 shares

shall be assigned and then follows at top of page 32

the itemized list of shareholders.

On adding up this list it will be found to total

exactly 6000 shares in all. The reference to 5988 was

no doubt made because 12 shares out of the 6000

already stood in the name of the parties as qualifying

shares for directors, etc.

POINT sK. r»^t

The decision in this cause holds plaintiffs at fault

in not sooner discovering the judgment of May Mur-

ray, to which plaintiffs were not parties, and for

which no provision was made in the settlement con-

tracts of October 10, 1921.

It is, of course, admitted that defendants were at

this time acting in. a fiduciary capacity toward the

plaintiffs.

Under such facts the plaintiffs, we submit, are not

bound at their peril to inspect or search judicial

records in a distant state and to be on their guard

toward their own attorneys and relatives. For that

matter such a collusive judgment could have been

entered in any state in the Union by defendants and

the plaintiffs would have had no notice of it either

actual or constructive. And it seems to us that this

Court makes a grave error in assuming without proofs



that these plaintiffs ever knew of such a judgment,

when the averment in the bill of complaint is to the

contrary.

For the foregoing reasons, we respectfully ask that

the Court grant a rehearing in this cause.

Dated, San Francisco,

July 27, 1929.

WiiJjAM Lucking,

Nat Schmulowitz,

Attorneys for Appellants

and Petitioners,

Gavin McNab, Schmulowitz,

Wyman, Aikins & Brune,

George B. Harris,

Of Counsel.
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Certificate of Cou:n^sel.

State of California,

County of Ventura.—ss.

I, William Lucking, do hereby certify that I am
attorney for plaintiffs in this cause, that I have care-

fully prepared and read over this petition for rehear-

ing in this cause, and that in my judgment and

opinion it is well founded and further that it is not

made or interposed for delay.

I further certify that exhibit A to this petition is a

true copy of the letter of January 25, 1926, to plain-

tiff, Anna Murray, now in my possession and that

similar letters were written the same day to the other

plaintiffs.

"William Lucking.

Subscribed and sworn to before me this 22nd day

of July, 1929.

(Seal) Clara F. Koch,

Notary Public in and for the County

of Ventura, State of California.

My commission expires December 15, 1929.

(Appendix Follows.)
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Appendix

EXHIBIT A.
Monidah Trust

315 Montgomery Street

San Francisco

January 25th, 1926

Anna Jane Murrav,

Eloise, Michigan

Dear Madam:

We are about to sell the property located at Third

and Union Streets, Seattle, Washington, for the sum
of $540,000 net. The purchasers are Mrs. Mary H.

Murray and her son Stuart Haldorn.

Although we have been endeavoring to dispose of

this property for some time past, this is the best and

highest offer made. The next best offer was $550,000,

less a commission which we estimate would be $15,000,

and this price to be payable part in cash and part on

time. When the sale is consummated and the pro-

ceeds received, w^e intend to distribute the entire

amount among those entitled thereto as a partial dis-

tribution of the assets of the Company. In order to

do this, it will be necessary to first obtain in the

estate of James A. Murray, deceased, a decree of

partial distribution, distributing: to you and in your

name, the number of shares coming to you imder the-

settlement agreement made on the 10th of October,

1921. According- to that agreement you are entitled

to 180 shares and you are chargeable with your share

of the State and Federal taxes on these number of

shares. It will not be practicable to make the dis-
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tribution of the assets until this stock stands of record

in your name. The court will not decree a partial

distribution until i)rovision has been made for the

payment of the Federal and State Inheritance taxes.

Neither the Federal or State tax has as yet been

definitely fixed. Both have been fixed but the objec-

tions made to the amount as fixed have not been

definitely determined but we expect final decisions by

the first of the coming month. We have succeeded in

obtaining substantial reductions of the taxes and still

hope to obtain further reductions. We are having

computed the amount of your tax on your shares as

now fixed and this will be sent to you tomorrow.

This amount is only approximate, but as soon as the

taxes are definitely determined we will advise you as

to the exact amount.

If you desire, the Company will advance these taxes

and deduct the amount so advanced, and the amounts

heretofore advanced to you personally, from the

monies coming to you upon the distribution of the

proceeds of the sale of the property above referred

to. If you wish the Company to make this advance,

sign the document herein enclosed and return it at

your early convenience in the enclosed stamped

envelope.

The enclosed memorandum shows the advances

made by the Company to the various interested par-

ties, including your advances.

We are sending a similar letter to each one of the

interested parties and as soon as we have their re-

sponses we intend to apply to the court in the matter

of the Estate of Tames A. Murray, deceased, to make
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distribution of the stock direct to tliose entitled there-

to and as soon as this is done and the sale consiun-

mated, we will be ready to make payment to you. If

the matter receives your prompt attention w^e should

be able to make remittance to you in about 30 days

from the time of receiving: your answer.

Yours very truly,

MoNiDAH Trust,

By W. S. K. Brown,

President.

By Walter H. Linforth,

Vice President.
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Moiiidah Trust

315 Montgomery Street

San Francisco

Name

Anna J. Murray

William S. Murray

Margaret M. Wannemacher
Elwood A. Murray

Eliza Poole

Essie Minnick (deceased)

Marcus M. Murray

May A. Murray (deceased)

James E. Murray

Note : On December 4t}i, 1923, $5250 was advanced

on a note signed by James E. Murray, and by James

E. Murray as attorney in fact for William S. Murray,

Jane Murray, Essie Minnick, Eliza M. Poole, Elwood

A. Murray, Margaret Wannemacher. This money was

used to pay the extra $5000 and interest to Anna M.

Flynn imder agreement of date the 10th of October,

1921. /^,
/3 o~^

Number Amounts
of Shares Advanced

180 $4000.00

180 6000.00

90 2000.00

90 2000.00

180 4000.00

180 4500.00

450 (None)

800 (None)

250 2500.00


